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Judge. 

POSNER, Circuit Judge. 

In 1970 the Federal Communications Commission adopted “financial interest and syndication” 
rules designed to limit the power of the then three television networks--CBS, NBC, and 
ABC--over television programming. . . . Each of the three networks consisted (as they still do) of 
several television stations, in key markets, owned and operated by the network itself, plus about 
two hundred independently owned stations electronically connected to the network by cable or 
satellite. In exchange for a fee paid them by the network, these affiliated stations broadcast 
programs that the network transmits to them, as well as to its owned and operated stations, over the 
interconnect system. The networking of programs intended for the early evening hours that are the 
“prime time” for adult television viewing gives advertisers access to a huge number of American 
households simultaneously, which in turn enables the networks to charge the high prices for 
advertising time that are necessary to defray the cost of obtaining the programming most desired by 
television viewers. 
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The financial interest and syndication rules adopted in 1970 forbade a network to syndicate 
(license) programs produced by the network for rebroadcast by independent television 
stations--that is, stations that were not owned by or affiliated with the network--or to purchase 
syndication rights to programs that it obtained from outside producers, or otherwise to obtain a 
financial stake in such programs. If the network itself had produced the program it could sell 
syndication rights to an independent syndicator but it could not retain an interest in the syndicator’s 
revenues or profits. 

Many syndicated programs are reruns, broadcast by independent stations, of successful comedy or 
dramatic series first shown on network television. Very few series are sufficiently successful in 
their initial run to be candidates for syndication. Independent stations like to air five episodes each 
week of a rerun series that originally had aired only once a week or less, so unless a series has a 
first run of several years--which few series do--it will not generate enough episodes to sustain a 
rerun of reasonable length. The financial interest and syndication rules thus severely limited the 
networks’ involvement in supplying television programs other than for their own or their affiliated 
stations. 

The concern behind the rules was that the networks, controlling as they did through their owned 
and operated stations and their affiliates a large part of the system for distributing television 
programs to American households, would unless restrained use this control to seize a dominating 
position in the production of television programs. That is, they would lever their distribution 
“monopoly” into a production “monopoly.” They would, for example, refuse to buy programs for 
network distribution unless the producers agreed to surrender their syndication rights to the 
network. For once the networks controlled those rights, the access of independent television 
stations, that is, stations not owned by or affiliated with one of the networks, to reruns would be at 
the sufferance of the networks, owners of a competing system of distribution. Market power in 
buying has the same misallocative effects as the more common market power in selling. The 
relation is especially close in this case because the networks can just as well be viewed as sellers 
of a distribution service as they can be as buyers of programs--the less they pay for programs, the 
more in effect they charge for distributing them. 

The Commission hoped the rules would strengthen an alternative source of supply (to the 
networks) for independent stations--the alternative consisting of television producers not owned 
by networks. The rules would do this by curtailing the ability of the networks to supply the 
program market represented by the independent *1046 stations, and by protecting the producers for 
that market against being pressured into giving up potentially valuable syndication rights. And the 
rules would strengthen the independent stations (and so derivatively the outside producers, for 
whom the independent stations were an important market along with the networks themselves) by 
securing them against having to purchase reruns from their competitors the networks. 

The basis for this concern that the networks, octopus-like, would use their position in distribution 
to take over programming, and would use the resulting control of programming to eliminate their 
remaining competition in distribution, was never very clear. If the networks insisted on buying 
syndication rights along with the right to exhibit a program on the network itself, they would be 
paying more for their programming. (So one is not surprised that in the decade before the rules 
were adopted, the networks had acquired syndication rights to no more than 35 percent of their 
prime-time series, although they had acquired a stake in the syndicator’s profits in a considerably 
higher percentage of cases.) If the networks then turned around and refused to syndicate 
independent stations, they would be getting nothing in return for the money they had laid out for 
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syndication rights except a long-shot chance--incidentally, illegal under the antitrust laws--to 
weaken the already weak competitors of network stations. Nor was it clear just how the financial 
interest and syndication rules would scotch the networks’ nefarious schemes. If forbidden to buy 
syndication rights, networks would pay less for programs, so the outside producers would not 
come out clear winners--indeed many would be losers. Production for television is a highly risky 
undertaking, like wildcat drilling for gas and oil. Most television entertainment programs are 
money losers. The losses are offset by the occasional hit that makes it into syndication after 
completing a long first run. The sale of syndication rights to a network would enable a producer to 
shift risk to a larger, more diversified entity presumptively better able to bear it. The resulting 
reduction in the risks of production would encourage new entry into production and thus give the 
independent stations a more competitive supply of programs. Evidence introduced in this 
proceeding showed that, consistent with this speculation, networks in the pre-1970 era were more 
likely to purchase syndication rights from small producers than from large ones. 

Whatever the pros and cons of the original financial interest and syndication rules, in the years 
since they were promulgated the structure of the television industry has changed profoundly. The 
three networks have lost ground, primarily as a result of the expansion of cable television, which 
now reaches 60 percent of American homes, and videocassette recorders, now found in 70 percent 
of American homes. Today each of the three networks buys only 7 percent of the total video and 
film programming sold each year, which is roughly a third of the percentage in 1970. (The 
inclusion of films in the relevant market is appropriate because videocassettes enable home 
viewers to substitute a film for a television program.) And each commands only about 12 percent 
of total television advertising revenues. Where in 1970 the networks had 90 percent of the 
prime-time audience, today they have 62 percent, and competition among as well as with the three 
networks is fierce. They are, moreover, challenged today by a fourth network, the Fox 
Broadcasting Corporation, which emerged in the late 1980s. 

Notwithstanding the fourth network, which might have been expected to reduce the number of 
independent stations by converting many of them to network--Fox network--stations, the number of 
independent stations has increased fivefold since 1970. At the same time, contrary to the intention 
behind the rules yet an expectable result of them because they made television production a riskier 
business, the production of prime-time programming has become more concentrated. There are 40 
percent fewer producers of prime-time programming today than there were two decades ago. And 
the share of that programming accounted *1047 for directly or indirectly by the eight largest 
producers, primarily Hollywood studios--companies large enough to bear the increased risk 
resulting from the Commission’s prohibition against the sale of syndication rights to networks--has 
risen from 50 percent to 70 percent. 

The original rules had been supported by the Antitrust Division of the Department of Justice. But 
as the years passed, antitrust thinking changed. The “leverage” theory, which taught that a firm 
having economic power in one market would use it to acquire a monopoly of another market, was 
widely discredited. The evolution of the television industry, sketched above, suggested that the 
rules, if they were having any effect at all, were working perversely from a competitive standpoint. 
An extensive staff study ordered by the Commission concluded that the rules were obsolete and 
recommended that they be abandoned. . . .  In 1983 the Commission issued a tentative decision 
agreeing with the staff, proposing radical revisions in the rules leading to their eventual repeal, but 
inviting further public comments on the details of its proposals. . . . The networks, the Commission 
found in the tentative decision, had lost any significant monopoly or market power that they may 



 5

once have had. The financial interest and syndication rules were hampering the entry of new firms 
into production by blocking an important mechanism (the sale of syndication rights) by which new 
firms might have shifted the extraordinary risks of their undertaking to the networks. 

Mainly as a result of congressional pressure, . . . there was no follow-up to the tentative decision. 
The question what to do about the rules remained in limbo until 1990, when the Commission at the 
request of the Fox network initiated a fresh notice-and- comment rulemaking proceeding. After 
receiving voluminous submissions from the various segments of the television industry, the 
Commission held a one-day hearing, after which it issued an opinion, over dissents by two of the 
five commissioners, including the chairman, promulgating a revised set of financial interest and 
syndication rules. . . . The new rules . . .  are different from the old and also more complicated. 
They define “network” as an entity that supplies at least 15 hours of prime-time programming to 
interconnected affiliates. They take off all restrictions on nonentertainment programming (that is, 
news and sports), and most restrictions on nonprime-time programming and on syndication for the 
foreign as distinct from the domestic market. But in a provision that has no counterpart in the old 
rules, the new ones provide that no more than 40 percent of a network’s own prime-time 
entertainment schedule may consist of programs produced by the network itself. The new rules 
unlike the old permit a network to buy domestic syndication rights from outside producers of 
prime-time entertainment programming -- provided, however, that the network does so pursuant to 
separate negotiations begun at least 30 days after the network and the producer have agreed on the 
fee for licensing the network to exhibit the program on the network itself. Even then the network 
may not do the actual syndication; that is, it may not arrange for the distribution of the programming 
to the independent stations; it must hire an independent syndicator for that. And it may acquire 
syndication rights only in reruns, not in first-run programs, and thus it may not distribute first-run 
programming other than to its network stations. This restriction applies to foreign as well as to 
domestic syndication unless the program is not intended for *1048 exhibition in the U.S. at all. 
There is more to the new rules--there are provisions designed to prevent networks from 
discriminating in program supply in favor of their affiliates--but our summary will suffice to 
indicate the character of the rules. 

The Commission’s majority opinion describes them as “deregulatory,” arguing that they expand the 
networks’ opportunities to participate in the program market and promising to reexamine them in 
four years to see whether a further relaxation of restrictions might then be justifiable. Although the 
Commission conceded that the networks may already have lost so much of their market power as 
no longer to pose a threat to competition as it is understood in antitrust law, it concluded that some 
restrictions remain necessary to assure adequate diversity of television programming. The 
Commission’s chairman, understandably irate because the majority had ignored most of the points 
in his long and detailed dissent, predicted that the majority’s decision would “produce a milestone 
case on what constitutes arbitrary and capricious decisionmaking.” 

The new rules were not stayed, and became effective in May of last year. The networks have 
petitioned this court to invalidate them as arbitrary and capricious. . . .  They argue that the only 
administrative order supportable by the record compiled by the Commission would be a total 
repeal of the 1970 rules. Coalitions of producers and of independent stations have also filed 
petitions for review, arguing, though halfheartedly -- for on the whole they are content with the 
new rules -- that the Commission should have left the original rules intact. 

The Communications Act of 1934. . . gives the Federal Communications Commission authority 
over the use of the electromagnetic spectrum to propagate communications signals. With the 
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blessing of the Supreme Court the Commission has used this authority, in much the same fashion 
that it accuses the networks of wanting to use leverage in the distribution market to gain a 
stranglehold over programming, to regulate activities by networks that are remote from the 
concerns with signal interference that first summoned federal regulation of the airwaves into being. 
The handle is the Commission’s control over broadcast licenses, including those held by the 
networks’ owned and operated stations. The Commission has been allowed to condition the 
renewal of those licenses on the networks’ accepting constraints intended to maximize the 
Commission’s conception of the social benefits of broadcasting. . . . The statute provides no 
guidance for the exercise of this authority other than that the Commission is to act in accordance 
with the public interest, convenience, or necessity. . .  

* * * 

Although the television industry is less complex than some and its product is well known even to 
federal judges, there are more than enough technical aspects to the industry, involving such things 
as the modes of financing and contracting and the effects of market structure and practices on 
television fare, to enforce judicial diffidence. Moreover, economists do not agree on the relation 
between monopoly or competition, on the one hand, and the quality or variety of an industry’s 
output, on the other, so that it is difficult to obtain a theoretical perspective from which to evaluate 
the Commission’s claims about that relation. *1049 If the Commission were enforcing the antitrust 
laws, it would not be allowed to trade off a reduction in competition against an increase in an 
intangible known as “diversity.” Since it is enforcing the nebulous public interest standard instead, 
it is permitted, and maybe even required, to make such a tradeoff--at least we do not understand 
any of the parties to question the Commission’s authority to do so. And although as an original 
matter one might doubt that the First Amendment authorized the government to regulate so 
important a part of the marketplace in ideas and opinions as television broadcasting, the Supreme 
Court has consistently taken a different view. . . . The challenged rules themselves, finally, are so 
complicated that it is unclear whether they are more or less restrictive than the rules they modified. 

From what we have said so far, it should be apparent that the networks have no hope of proving to 
our satisfaction that the Commission is without any power to restrict the networks’ participation in 
television programming. Even if we were persuaded that it would be irrational to impute to the 
networks even a smidgen of market power, the Commission could always take the position that it 
should carve out a portion of the production and distribution markets and protect them against the 
competition of the networks in order to foster, albeit at a higher cost to advertisers and ultimately 
to consumers, a diversity of programming sources and outlets that might result in a greater variety 
of perspectives and imagined forms of life than the free market would provide. That would be a 
judgment within the Commission’s power to make. 

*** 

…  Stripped of verbiage, the opinion, like a Persian cat with its fur shaved, is alarmingly pale and 
thin. It can be paraphrased as follows. The television industry has changed since 1970. There is 
more competition -- cable television, the new network, etc. No longer is it clear that the networks 
have market power in an antitrust sense, which they could use to whipsaw the independent 
producers and strangle the independent stations. So there should be some “deregulation” of 
programming--some movement away from the 1970 rules. But not too much, because even in their 
decline the networks may retain some power to extort programs or program rights from producers. 
The networks offer advertisers access to 98 percent of American households; no competing system 
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for the distribution of television programming can offer as much. Anyway the Commission’s 
concern, acknowledged to be legitimate, is not just with market power in an antitrust sense but 
with diversity, and diversity is promoted by measures to assure a critical mass of outside 
producers and independent stations. So the networks must continue to be restricted--but less so 
than by the 1970 rules. The new rules will give the networks a greater opportunity to participate in 
programming than the old ones did, while protecting outside producers and independent stations 
from too much network competition. 

All this is, on its face, plausible enough, but it is plausible only because the Commission, ostrich 
fashion, did not discuss the most substantial objections to its approach, though the objections were 
argued vigorously to it, by its own chairman among others. To begin with, the networks object that 
the new rules do not in fact increase their access to the programming market and may decrease it, 
in the face of the Commission’s stated objective. The 40 percent limitation on the amount of 
prime-time entertainment that a network can supply from its in-house production is a new 
restriction on the networks, having no counterpart in the original rules. It does have a counterpart 
in consent decrees that the networks entered into some years ago,. . . when *1051 the Justice 
Department was still enamored of the leverage theory, but those decrees expired two years ago. 
The carving out of nonentertainment programming from the restrictions imposed by the new rules is 
a throwaway, because there is no syndication market for news and sports programs. Also illusory, 
the networks argue, is the newly granted right to acquire syndication rights from outside producers, 
given the restrictions with which the new right is hedged about. A producer cannot wait until 30 
days after negotiating the network license fee to sell off syndication rights, because the sale of 
those rights, the networks contend, is critical to obtaining the financing necessary to produce the 
program in the first place. These arguments may be right or wrong; our point is only that the 
Commission did not mention them. We are left in the dark about the grounds for its belief that the 
new rules will give the networks real, not imaginary, new opportunities in programming. 

The new rules, like their predecessors, appear to harm rather than to help outside producers as a 
whole (a vital qualification) by reducing their bargaining options. It is difficult to see how taking 
away a part of a seller’s market could help the seller. One of the rights in the bundle of rights that 
constitutes the ownership of a television program is the right to syndicate the program to 
nonnetwork stations. The new rules restrict--perhaps, as a practical matter, prevent--the sale of 
that right to networks. How could it help a producer to be forbidden to sell his wares to a class of 
buyers that may be the high bidders for them? It is not as if anyone supposed that syndication rights, 
like babies or human freedom or the vital organs of a living person, should not be salable at all. 
They are freely salable--except to networks. Since syndication is the riskiest component of a 
producer’s property right--for its value depends on the distinctly low-probability event that the 
program will be a smash hit on network television--restricting its sale bears most heavily on the 
smallest, the weakest, the newest, the most experimental producers, for they are likely to be the 
ones least able to bear risk. It becomes understandable why the existing producers support the 
financial interest and syndication rules: the rules protect these producers against new competition 
both from the networks (because of the 40 percent cap) and from new producers. The ranks of the 
outside producers of prime-time programming have been thinned under the regime of financial 
interest and syndication rules. The survivors are the beneficiaries of the thinning. They do not want 
the forest restored to its pristine density. They consent to have their own right to sell syndication 
rights curtailed as the price of a like restriction on their potential competitors, on whom it is likely 
to bear more heavily. 



 8

This analysis of risk and its bearing on competition in the program industry is speculative, 
theoretical, and may for all we know be all wet--though it is corroborated by the increasing 
concentration of the production industry since the rules restricting the sale of syndication rights 
were first imposed in 1970. The Commission was not required to buy the analysis. But as the 
analysis was more than plausible and had been pressed upon it by a number of participants in the 
rulemaking proceeding -- including a putatively disinterested Justice Department that in the past 
had frequently seen the bogeyman of monopoly lurking everywhere, as well as the Commission’s 
own chairman -- the Commission majority was not entitled to ignore it. Not even to consider the 
possibility that the unrestricted sale of syndication rights to networks would strengthen the 
production industry (the industry--not necessarily its present occupants) and thereby increase 
programming diversity by enabling a sharing between fledgling producers and the networks of the 
risks of new production was irresponsible. For if the argument about risk sharing is correct, the 
rules are perverse; by discouraging the entry of new producers into the high-risk prime-time 
entertainment market, they are likely to reduce the supply of programs to the independent stations 
and so reduce diversity both of program sources and of program outlets. The Commission’s stated 
desiderata are competition and diversity. The rules *1052 adopted by the Commission in order to 
achieve these desiderata have the remarkable property -- if the risk - sharing argument that the 
Commission did not deign to address is correct--of disserving them both. 

Central to the Commission’s decision to continue restricting the networks’ participation in 
programming is its belief that whether or not they have market power in some antitrust sense they 
have the power to force producers to sell them programs for less than the programs would be 
worth in a fully competitive market. The networks call this a contradiction: either they have market 
power, or they don’t; there is no middle ground. A rational commission could disagree. Market 
power is a matter of degree. Some firms have a lot of it, some a little, some none. It is plausible 
that each network, even when not colluding with the others (there is no evidence that they are 
colluding), has some market power and thus can drive a harder bargain with producers than it 
could do if it had none. Even though each of the three major networks has only about 20 percent of 
the prime-time audience and a producer who does not sell his program to a network can still hope 
to distribute it to the public via independent stations and cable networks, or for that matter movie 
theaters and videocassette dealers, network distribution offers advertisers unique simultaneous 
access to a large fraction of American households and increases the prospects for successful 
syndication, which apparently is where the real money in the creation of television entertainment is 
to be made. 

The difficulty is that if the networks do have market power, the new rules (in this respect like the 
old) do not seem rationally designed to prevent its exercise. A rule telling a person he may not do 
business with some firm believed to have market power is unlikely to make the person better off. 
Suppose that in a competitive market a network would pay $2 million for first- run rights to some 
program and $1 million for syndication rights, for a total of $3 million, but that because of the lack 
of perfect substitutes for using this network to distribute his program the producer is willing to sell 
each of these rights to the network for half their competitive-market value (i.e., for $1 million and 
$500,000 respectively). The producer is made no better off by being forbidden to sell the 
syndication rights to the network. He gets the same meager first-run license fee ($1 million) and 
now must cast about for another buyer for the syndication rights. That other buyer is unlikely to pay 
more than the network would ($500,000); otherwise the producer would have sold the syndication 
rights to him in the first place. It is no answer that the network would not have given the producer 
the option of selling it only first- run rights, that it would have insisted on the whole package so 
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that it could control the program supply of the independent stations, which are heavily dependent 
on reruns and hence on syndication. The producer might indeed be desperate for network 
distribution, but that desperation would be reflected in the low price at which he was willing to 
sell the network whatever rights the network wanted. He cannot do better by being forbidden to 
make such a deal. If he could do better by selling syndication rights to someone else he would not 
accede to such unfavorable terms as the network offered. 

If this is right, the new rules, at least insofar as they restrict network syndication, cannot increase 
the prices that producers receive. All they can do is increase the costs of production by denying 
producers the right to share risks with networks. 

To this the Commission might (though did not) reply by pointing to the movement for artists’ rights 
statutes. . . . Such statutes reserve to an artist a royalty on future sales of his art. They thus force the 
artist to retain a counterpart to syndication rights. The only intelligible rationale for tying the 
artist’s hands in this way is that artists may be financially unsophisticated and hence at the mercy 
of crafty, rapacious dealers. No one supposes that producers of television programs are financially 
unsophisticated. The rationale for the Commission’s producers’ rights statute is left unilluminated. 

Everything that we have said about the effect of forbidding producers to sell syndication *1053 
rights to networks may be wrong. That we freely grant. But the argument we have sketched--an 
argument vigorously pressed upon the Commission by the networks -- is sufficiently persuasive to 
have placed a burden of explanation on the Commission. It did not carry the burden. It did not 
mention the objection. 

And we have said nothing as yet of the treatment of the Fox network. That network is built around 
the production capability and film library of Twentieth Century Fox. At present the network 
supplies only 12 to 14 hours a week of prime-time programming to its owned and affiliated 
stations and is therefore exempt from the new rules. Should it reach 15 hours, however, it would 
be subject to them. Fox argues that, given the importance of program production in its overall 
corporate activity, the effect of the rules is to limit it to supplying fewer than 15 hours of 
prime-time programming and therefore to limit its growth as a network. Corroboration of this 
argument is found in the fact that the Fox network hit 15 hours a week shortly before the rules went 
into effect, then cut back to the present 12 to 14 hours. By limiting Fox in this way the new 
financial interest and syndication rules limit competition with the major networks and thus entrench 
the market power that is the rules’ principal rationale. Or so Fox argues; it may be bluffing; maybe 
the effect of the rules will be to induce Fox to divest its production or network arms, so that the 
network can grow without constraining Fox’s production activities. But once again the 
Commission failed even to mention the argument that its rules perversely limit competition with the 
established networks. 

More than competition in the economic sense is at stake. Fox’s affiliates are for the most part the 
traditionally weak UHF stations. They do not consider themselves “network” stations in the same 
sense that a CBS or NBC or ABC affiliate does. Many of them are members of the trade 
association of independent television stations. Anything that weakens Fox’s incentives to furnish 
prime-time programming weakens them, contrary to the Commission’s desire, protectionist though 
it may be, to strengthen independent stations. This perverse consequence of the rules also went 
unmentioned. 

The Commission’s treatment of precedent was also cavalier. . . . In 1983, in its tentative decision, 
the Commission rejected the proposition that the networks had significant market power, found that 
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the financial interest and syndication rules were preventing efficient risk-sharing, and concluded 
that the rules should be phased out by 1990. . . . In the eight years between that decision and the 
one under review the networks lost still more ground, with the continued rapid growth of cable 
television and the advent of the Fox network. The Commission majority cited the tentative decision 
but did not discuss it -- did not explain what had happened in eight years to justify the 
Commission’s about face or, if nothing had happened, why the tentative decision had been wrong 
from the start. . . . 

It is no answer that the 1983 decision had been tentative, and specifically that the Commission had 
not promulgated a remedy--had not actually abrogated the rules that it had found had outlived their 
usefulness. *1054 The Supreme Court’s first decision in Brown v. Board of Education, which held 
that public school segregation was unconstitutional, was not deprived of precedential status by the 
fact that the Court postponed the issuance of a remedial decree to a subsequent decision. There 
was nothing tentative about the Commission’s conclusion in the 1983 decision that the networks 
had lost their market power and that the financial interest and syndication rules were unsound and 
should be phased out. It said, “we are confident that our analysis of the effect of the rules in terms 
of the network/supplier relationship is correct.” . . . It was unsure only about “the mechanical 
aspects of whatever form of regulation” was adopted in lieu of the old rules, pending complete 
repeal in 1990. . . . 

We remarked earlier that even if the networks had zero market power, the Commission might in the 
discharge of its undefined, uncanalized responsibility to promote the public interest restrict the 
networks’ programming activities in order to create a more diverse programming fare. What it 
could not do, consistent with the principles of reasoned decision-making, was pretend that it had 
never found that the networks had lost market power. Imagine just the purely professional criticism 
to which the Supreme Court would have been subjected if in the second Brown decision, without 
so much as discussing the first decision, it had held that public school segregation was 
constitutional after all. 

Finally, while the word diversity appears with incantatory frequency in the Commission’s opinion, 
it is never defined. At argument one of the counsel helpfully distinguished between source 
diversity and outlet diversity . . . The former refers to programming sources, that is, producers, and 
the latter to distribution outlets, that is, television stations. The two forms of diversity are related 
because the station decides what programs to air and therefore affects producers’ decisions about 
what to produce. A third and one might suppose the critical form of diversity is diversity in the 
programming itself; here “diversity” refers to the variety or heterogeneity of programs. The 
Commission neither distinguished among the types of diversity nor explained the interrelation 
among them. As it is very difficult to see how sheer number of producers or outlets could be 
thought a good thing--and anyway the rules seem calculated, however unwittingly, to decrease, or 
at least to freeze, but certainly not to increase, the number of producers--we assume that the 
Commission thinks of source diversity and outlet diversity as means to the end of programming 
diversity. 

Are they? It has long been understood that monopoly in broadcasting could actually promote rather 
than retard programming diversity. If all the television channels in a particular market were owned 
by a single firm, its optimal programming strategy would be to put on a sufficiently varied menu of 
programs in each time slot to appeal to every substantial group of potential television viewers in 
the market, not just the largest group. For that would be the strategy that maximized the size of the 
station’s audience. Suppose, as a simple example, that there were only two television broadcast 
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frequencies (and no cable television), and that 90 percent of the viewers in the market wanted to 
watch comedy from 7 to 8 p.m. and 10 percent wanted to watch ballet. The monopolist would 
broadcast comedy over one frequency and ballet over the other, and thus gain 100 percent of the 
potential audience. If the frequencies were licensed to two competing firms, each firm would 
broadcast comedy in the 7 to 8 p.m. time slot, because its expected audience share would be 45 
percent (one half of 90 percent), which is greater than 10 percent. Each prime-time slot would be 
filled with “popular” programming targeted on the median viewer, and minority tastes would go 
unserved. Some critics of television believe that this is a fair description of prime-time network 
television. Each network vies to put on the most popular *1055 programs and as a result minority 
tastes are ill served. 

Well, so what? Almost everyone in this country either now has or soon will have cable television 
with 50 or 100 or even 200 different channels to choose among. With that many channels, 
programming for small audiences with specialized tastes becomes entirely feasible. It would not 
have been surprising, therefore, if the Commission had taken the position that diversity in 
prime-time television programming, or indeed in over-the-air broadcasting generally, was no 
longer a value worth promoting. It did not take that position. Instead it defended its restrictions on 
network participation in programming on the ground that they promote diversity. But it made no 
attempt to explain how they do this. It could have said, but did not, that independent television 
stations depend on reruns, which they would prefer to get from sources other than the networks 
with which they compete, and--since reruns are the antithesis of diversity--they use their revenue 
from reruns to support programming that enhances programming diversity. It could have said that 
programs produced by networks’ in-house facilities are somehow more uniform than programs 
produced by Hollywood studios. It didn’t say that either. It never drew the link between the rules, 
which on their face impede the production of television programs--not only by constraining 
negotiations between networks and outside producers but also by reducing the networks’ incentive 
to produce by limiting the extent to which a network can exhibit its own programs in prime 
time--and the interest in diverse programming. The Commission may have thought the link obvious, 
but it is not. The rules appear to handicap the networks and by handicapping them to retard new 
entry into production; how all this promotes programming diversity is mysterious, and was left 
unexplained in the Commission’s opinion. 

*** 

VACATED. 

 

SUPPLEMENTAL PROCEEDING ON REMEDY. 

December 7, 1992 

Last month we vacated the FCC’s new financial interest and syndication rules but stayed our order 
to consider a perplexing remedial question, ignored by all but one of the parties, arising from the 
form of the Commission’s order that we were vacating. Schurz Communications, Inc. v. FCC, 982 
F.2d 1043, 1055 (7th Cir.1992). The Commission’s order had done two things: repealed the 1970 
“finsyn” rules, and promulgated new rules. If we simply vacated the order, because the new rules 
were (as we had found) arbitrary and capricious, the effect would be to vacate also the part of the 
order repealing the 1970 rules. Those rules would spring back into effect. Yet no party to the 
proceeding in this court had defended the old rules (we *1056 thought one had, but were wrong). 
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Such an order would therefore make everyone worse off during the period in which the 
Commission was deciding what to do in response to our decision. We therefore asked the parties 
to file supplemental briefs advising us as to the best course to follow in this unusual situation. The 
briefs have now been filed, and, no party having requested oral argument, we proceed to decision. 

There are five possibilities. We can-- 

1. Simply vacate the Commission’s order, even though one consequence would be that the 1970 
rules would come back into effect; 

2. Vacate everything in the Commission’s order except the repeal of the 1970 rules, so that until 
the Commission acted there would be no restrictions on the networks’ activities in the production 
and distribution of television programs; 

3. Issue no order vacating the rules, but simply remand the matter to the Commission for further 
proceedings, during which the present rules would remain in effect; 

4. Vacate the Commission’s order in its entirety but stay our order for a fixed period of time, after 
which it would take effect automatically unless further stayed; 

5. Vacate everything in the Commission’s order except the repeal of the 1970 rules, but, again, stay 
our order for a fixed period of time. 

The parties appear to agree that which form of order we adopt is a matter within our discretion, 
though of course not a discretion to be exercised arbitrarily. . . . 

Option 1 is out of the question. Not only does no one defend the old rules, but the Fox network has 
reasonably relied on their demise to the extent of increasing the amount of programming that it 
supplies its affiliates above the level permitted by the old rules. Even the coalition of outside 
producers and independent stations that is the most vigorous proponent of restricting network 
participation in programming accepts the appropriateness of remanding the case to the Commission 
in lieu of vacating the Commission’s order in its entirety and thus restoring the old rules. 

Option 2 is also unreasonable. It would leave the networks free of any restrictions at all, even 
though all we held in our decision of November 5 was that the Commission had failed to offer a 
reasoned justification for the new rules. The networks argue in support of 2 that, given current 
conditions in the industry, no such justification is possible for any restrictions on the networks’ 
programming activities. This remains to be seen. It is not as if we had held that the Commission 
had no power to place restrictions on competition by networks. Its power to do so is, in fact, 
unquestioned. The likelihood that some set of restrictions, similar or conceivably even identical to 
those invalidated on November 5, will survive judicial review cannot be considered so slight that 
the proper interim regime would be one without any restrictions at all. . . .  

Option 3--remanding the case with no limitation of time--is unacceptable because of the 
Commission’s history of procrastination in dealing with the “finsyn” issue. Back in 1983 the 
Commission found that the 1970 rules were obsolete and should be abrogated, . . . but it was not 
until 1990 that it began to consider new rules to replace them. The Commission has been worrying 
the issue of what production and distribution restrictions (if any) to place on the networks for more 
than twenty years. We have no assurance that it would not take another decade to mull over its 
response to our decision of November 5--meanwhile enforcing rules that we have found to be 
unlawful. 

In these circumstances our only defensible choice is between options 4 and 5, which *1057 differ 
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only in the consequence should the Commission not act within the period of time that we fix. Under 
4, the consequence would be that the old rules would spring into effect; under 5, that there would 
be no rules. The second is preferable. We are supposing a situation in which even after the 
Commission has had a reasonable time to formulate new or modified rules or a new justification 
for the current rules (that is, the rules adopted in 1991), it is unable to come up with anything. Such 
a default would support the networks’ argument that there is no rational basis for continuing to 
impose any restrictions on them. 

 * * * The order issued by this court on November 5 is modified to invalidate the Commission’s 
order (and its amendment thereto) except insofar as the order abrogates the 1970 finsyn rules, and 
as so modified is stayed for 120 days from today. The period for asking for rehearing of either the 
court’s original decision or today’s modified order shall run from today also. 

 


